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6.  MPCA has not disputed that neither set of MPCA’s written notes 

taken during the April 5, 2018 call (when EPA read its written comments) 

have been provided to WaterLegacy or placed in the administrative record. 

7.   MPCA has not disputed that WaterLegacy’s first Data Practices Act 

request for documents, including “meeting notes” and “phone conversation 

notes” pertaining to “written or oral communications” with EPA, was made 

on March 26, 2018, before the April 5, 2018 call and notetaking. See 

Maccabee Decl. ¶¶ 3,12, Exh. B at 1.  

8.   MPCA has admitted that, as of April 5, 2018, issues raised by EPA 

had not been resolved. Declaration of Jeff Udd (Udd Decl.) ¶ 5; Clark Decl. 

¶ 15. In fact, MPCA admits that EPA and MPCA met in September 2018 in 

an effort to resolve outstanding issues raised by EPA regarding the NorthMet 

permit. Id., ¶17. 

9.  MPCA has admitted that neither EPA’s written comments on the draft 

NPDES permit nor the content of those comments read aloud to MPCA on 

April 5, 2018 are contained in the administrative record. MPCA Resp. 11. 

10.  MPCA has admitted “the only way that WaterLegacy was aware of 

those documents - and of the existence of the non-record document it seeks -

is because of MPCA’s disclosures under the Data Practices Act.” Id. at 16.   

  MPCA’s practices and the resulting deficiencies in the record are a marked 

divergence from other Minnesota NPDES permitting cases, where EPA’s comments and 

MPCA’s responses to those comments are part of the public record. Maccabee Reply Decl. 
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¶ 5. For example, MPCA reissued the NPDES/SDS permit for the United States Steel Corp. 

Minntac tailings basin (“Minntac permit”) just three weeks before MPCA approved the 

NorthMet permit. Id. EPA’s comments on the draft Minntac permit were provided in 

writing to MPCA, discussed in MPCA’s Findings of Fact on the Minntac permit, and 

included in the administrative record for the public and this Court to review, along with 

MPCA’s detailed responses to the substance of EPA’s comments. Id., Exh. I. MPCA’s 

practices in the NorthMet permit case also diverge sharply from proper procedures in 

NPDES permitting matters across the country. 

MPCA’s irregular practices and the resulting deficiencies in the record are 

anomalous and improper. Jeffry Fowley is a retired EPA attorney and an expert in NPDES 

permitting matters. Declaration of Jeffry Fowley (“Fowley Decl.”) at ¶¶ 2-4. Mr. Fowley 

was employed by the EPA Office of Regional Counsel that serves New England for 37 

years, headed that Office’s water section for 13 of those years, and has extensive experience 

with legal and technical requirements for NPDES permits as well as interactions with states 

under EPA oversight. Id.   

Mr. Fowley explains that in his 37 years of experience at EPA, he never heard of 

any situation where EPA professional staff prepared written comments on an NPDES 

permit and then read them over the phone. Id., ¶ 11. Even where EPA and a state have 

phone conversations regarding NPDES permit provisions, when EPA professional staff 

have comments about a draft permit, EPA sends those comments in writing to the state 

agency during the public comment period for the permit. Id. ¶ 9. Mr. Fowley explains,  
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[I]t actually is not unusual for an EPA Region and a State to have a series of 
meetings on complex permit or other complex matters. What is highly unusual is 
that no written comment in this highly significant and complex matter were ever 
sent. When the EPA reviews state permits, there can be telephone calls and meetings 
between federal and state personnel.  However, for significant and complicated 
permits like the Poly Met permit, it has been the consistent EPA practice to send 
written comments (in cases where it has initiated a permit review).  The sending of 
such comments is necessary to fully communicate EPA concerns, which is hard to 
do on complex matters in a meeting or over the phone, unaided by a written 
document.  In any event, the sending of written comments is essential in order to 
carry out the EPA’s oversight responsibilities, if in phone calls and meetings, 
important issues are not resolved.  Id. ¶ 9. 

 
 Based on his expertise, Mr. Fowley stated, 
 

 In my opinion, it was improper for the MPCA to in effect receive written comments 
from the EPA by having them read over the phone. In all of my years of experience, 
I have never heard of a situation where EPA personnel have read written comments 
on a permit to State personnel over the phone.  There is no legitimate reason why 
written comments which could be sent would instead be read over the phone.  This 
clearly is a less effective way to communicate complicated matters than sending the 
written comments.  The apparent purpose for only receiving such comments over 
the phone would be to obtain them off the record - to avoid the MPCA receiving 
written comments which it would then need to be put into the administrative record 
for the permit and to which it would then need to respond.  Id. ¶ 11. 

 
In addition to confirming procedural irregularities in the NorthMet permitting 

process, MPCA’s response to WaterLegacy’s motion raised new factual issues supporting 

transfer of these cases to the district court. In MPCA’s memorandum, counsel alleged that 

attorney Mike Schmidt and the other unidentified member of the Water Permit team who 

took notes on April 5, 2018 “did not retain” the notes from this call because there was 

nothing new or surprising in EPA’s comments. MPCA Resp. 5. However, MPCA provided 

no sworn declarations from any person stating why the records were discarded or 

destroyed, at whose direction, or even that the records were, in fact, not retained in MPCA’s 

possession. Many handwritten notes of meetings and phone calls with EPA both before 
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and after April 5, 2018 were retained by MPCA, provided in response to Data Practices 

Act requests, and later placed in the administrative record. See Maccabee Decl. ¶ 4, Exh. 

C at 1-3, 5-14, 18-25. 

Mr. Fowley emphasizes that even if MPCA staff thought there was nothing new or 

surprising in the EPA comments read in the April 5 call, “this is not a legitimate reason to 

destroy official government records.” Fowley Decl. ¶ 13. Mr. Fowley opined, 

It clearly was improper for the MPCA to not retain these records.  In my experience, 
when there have been meetings or phone calls between the EPA and States on permit 
or other similar matters, it has been the routine practice across the country to take 
notes of such meetings or calls.  Certainly, when such notes have been taken, it is 
generally understood that it is improper to destroy them – rather, they must be 
retained.  Such notes are considered to be official government records.  When there 
is a permit or other proceeding, they must then also be included in the administrative 
record. But, in any event, they must always be retained. Id. ¶ 12. 
 
The combination of the MPCA receiving written comments in an off the record 
manner over the phone, and then not even retaining notes of the comments, together 
clearly presents very serious ethical violations. During my more than 40 years of 
legal practice, I never before have come across a situation where a government 
agency has behaved in this manner. In my opinion, this combination of facts alone 
would justify this Court finding that there have been “irregularities in procedure” 
even if this was the only problem with the permit proceeding. Id.¶ 16 
 
MPCA’s response also alleges new extra-record factual issues. MPCA asserts that 

in the April 5 call, EPA raised a new concern about domestic wastewater and “restated all 

of the major concerns that EPA had raised throughout the process, all of which MPCA had 

already heard and taken into consideration.” Declaration of Stephanie Handeland 

(“Handeland Decl.”) ¶ 7. This statement highlights the deficiency of the administrative 

record created by MPCA’s irregular procedure. Neither EPA’s concerns about domestic 

wastewater nor any of the “major concerns that EPA had raised throughout the process” 
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are identified as EPA concerns or responded to as EPA concerns in MPCA’s Fact Sheet, 

Findings, or Responses to Comments. R.5163-5683, 6163-6206. In a marked divergence 

from normal and proper practice, the public, relators in these case and the Court are left 

completely in the dark as to both EPA’s concerns and MPCA’s responses to EPA. 

Finally, MPCA’s response to this motion claims that after a meeting in late 

September 2018 between EPA and MPCA on the NorthMet permit, “MPCA and EPA were 

in fundamental agreement on the required contents of the permit.” MPCA Resp. 7; Clark 

Decl. ¶ 20. But this new claim by MPCA is alleged purely on extra-record declarations 

with no support in the documentary record. Notes and emails obtained by WaterLegacy 

under the Data Practices Act confirm that, prior to the September 2018 meeting, at least 

the following issues with EPA remained unresolved: treatment technology design and 

operation, the need for WQBELs, permit enforceability and, more generally, “How to 

move forward on issues raised by EPA?” Exh. H at 30-32.  

The record suggests that no agreement was reached between MPCA and EPA after 

the September 2018 meeting. Confidential sources within EPA dispute MPCA’s assertion 

that EPA’s concerns were adequately addressed, and the permit on its face fails to address 

either the need for WQBELs or the permit enforceability issues on the agenda in September 

2018. Fowley Decl., ¶¶ 17, 20-23. Mr. Fowley explains, “In my experience, if the EPA had 

agreed that all issues were resolved, it would have sent MPCA an email or letter confirming 

such a key fact.” Id. ¶ 17. MPCA’s new assertions do not appear credible. 

Finally, MPCA suggests that the absence of an EPA objection in this record 

somehow vitiates a need for documentation throughout the oversight process. (MPCA 
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Resp. 2, 8-9). Mr. Fowley explains why this inference is incorrect. Although the Clean 

Water Act gives EPA “veto” power over NPDES permits, “EPA seldom goes so far as to 

start this formal process.” Fowley Decl. ¶ 26. Rather, EPA provides written comments to 

the state expressing its concerns, and “[t]ypically, this results in the EPA and State reaching 

agreement on the issues of concern, without the need for any formal EPA objection.” Id. 

Mr. Fowley explains that written EPA comments and responses are critical to this process: 

However, this kind of process only works if the EPA concerns are included 
by the State in the permit’s administrative record and responded to by the 
State.  In that way, the public and a reviewing court (if the permit is appealed) 
can see if and how the EPA concerns were resolved.  As happened here, a 
state sometimes can proceed to issue a permit with which the EPA is not in 
agreement, but which the EPA has chosen not to block by issuing a formal 
objection.  In that circumstance, people count on the fact that the EPA 
comments – and the state’s response – are in the state’s administrative record 
and can be reviewed by a state court.  It is left to the reviewing court to 
determine whether the EPA’s unresolved concerns mean that a permit is 
defective, or if the State has produced an adequate explanation showing why 
it did not need to follow the EPA’s views. Id., ¶ 27. 
 
Mr. Fowley states that during 2018, in his role as a consultant to a national 

environmental group reviewing EPA’s new proposal to reduce state permit oversight, he 

interviewed people around the country regarding experiences with recent state permits. 

Although Mr. Fowley uncovered concerns regarding other permit reviews under the current 

federal administration, “the Poly Met permit appeared to present by far the most serious 

set of improper practices of all of the cases that I studied.” Id., ¶ 5.  

ARGUMENT 

If a presumption of regularity applies in connection with a motion to transfer 

pursuant to Minn. Stat. § 14.68,  the evidence in this record and the extra-record evidence 
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brought forward in this motion have long rebutted it. Even where a presumption of 

regularity applies to an official’s decision, “that  presumption is not to shield his action 

from a thorough, probing, in-depth review.” Citizens to Preserve Overton Park, Inc. v. 

Volpe, 401 U.S. 402, 415 (1971) (citations omitted). See also White v. Minnesota Dep't of 

Natural Resources, 567 N.W.2d 724, 735  (Minn. Ct. App. 1997) (allegations that an 

agency “swept ‘stubborn problems or serious criticism. . .under the rug,’ raise issues 

sufficiently important to permit the introduction of new evidence in the District Court, 

including expert testimony with respect to technical matters”).   

The Court in Hard Times Café, Inc. v. City of Minneapolis, 625 N.W.2d 165, 173-

74  (Minn. App. 2001) did not cite a “presumption of regularity” before determining that 

transfer to the district court pursuant to Minn. Stat. § 14.68 was required on review of the 

evidence. In this case, as in Hard Times Café, the extra-record materials presented to this 

Court demonstrate that there is “extensive documentation of alleged irregularities in 

procedures”  and that transfer of the NorthMet NPDES cases to the district court is 

necessary to “untangle these improper influences from respondent’s final decision.” Id.  

I. MPCA’s procedures in developing and documenting the NorthMet permit 
were highly irregular, improper and inconsistent with applicable law. 

 
 Rather than rebut evidence that NorthMet permit procedures were irregular and 

improper, MPCA’s responses strengthened this evidence. MPCA supplied no declaration 

disputing that MPCA’s leadership sought to keep EPA’s written comments out of the 

administrative record. In fact, MPCA’s motion response, rather than demonstrating the 
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MPCA not only sought to keep EPA criticisms of the draft NorthMet permit out of 

the administrative record, but failed to comply with CWA regulations requiring public 

written responses to comments on NPDES permits. As a result, but for confidential sources 

and WaterLegacy Data Practices Act requests, the fact that EPA had any concerns at all 

about the  NorthMet permit would have remained secret.  

B. MPCA either destroyed official records already requested 
pursuant to the Minnesota Data Practices Act or failed to disclose 
them in violation of Minnesota law. 

 
WaterLegacy’s initial motion papers suggested that MPCA took notes when EPA 

read its comments aloud on the phone. MPCA’s responses provide troubling new 

admissions related to this procedural irregularity. An MPCA attorney and an unnamed 

member of the permitting staff took notes when EPA read its comments on April 5, 2018. 

Clark Decl. ¶ 5. Outside counsel represents that MPCA “did not retain” these notes, MPCA 

Resp. 5, but provides no declaration attesting to the fate of these critical records. 

Whether MPCA destroyed the records from EPA’s reading of its comments or failed 

to release them despite Data Practices Requests, MPCA’s actions were highly irregular. It 

is a violation of state law to destroy official records or government data, and it is a violation 

of state law to refuse to release such records if they, in fact, still exist.  

All state agencies are required to “make and preserve all records necessary to a full 

and accurate knowledge of their official activities” pursuant to Minn. Stat. §15.17:  

Subdivision 1.  Must be kept. — All officers and agencies of the state, counties, 
cities, towns, school districts, municipal subdivisions or corporations, or other 
public authorities or political entities within the state, hereinafter “public officer,” 
shall make and preserve all records necessary to a full and accurate knowledge of 
their official activities. (emphasis in original) 
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improper to destroy them. . Such notes are considered official government records. . they 

must always be retained. Fowley Decl. ¶ 12. In his opinion, MPCA’s handling of the notes 

from its key phone call with EPA on April 5, 2018 “would justify this Court finding that 

there have been ‘irregularities in procedure’ even if this was the only problem with the 

permit proceeding.” Id. ¶ 16.  

 
C. MPCA breached its duty to act in good faith and with complete 

truthfulness, accuracy, disclosure, and candor. 
 

Minnesota rules require that MPCA act “in good faith and with complete 

truthfulness, accuracy, disclosure, and candor” in all communications, proceedings, and 

other dealings. Minn. R. 7000.0300. Rather than cure the defects in this record, MPCA’s 

responses to WaterLegacy’s motion perpetuate them. 

  The post hoc characterization by MPCA’s counsel of the email (MPCA Resp. 9) 

to relator Minnesota Center for Environmental Advocacy denying that any “feedback” had 

been received by EPA on the permit as relating only the permit’s October 25, 2018 version 

is neither supported by evidence nor demonstrative of MPCA’s candor.  

MPCA hasn’t even attempted to explain away its misleading responses to comments 

made by the Fond du Lac Band of Lake Superior Chippewa, where MPCA implied that the 

NorthMet permit complied with all CWA requirements identified by EPA. (R.5512-13, 

5521-22). In fact, MPCA has argued that it is sufficient in responses to comments to make 

general statements on issues without disclosing that EPA had criticisms and concerns 

similar to those of relators and other members of the public. (MPCA Resp. 13).  The failure 

to disclose EPA’s involvement and concerns about an NPDES permit is “misleading” both 
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because “EPA has special expertise” other commenters lack and because it can’t be 

determined whether MPCA’s responses address the specific concerns raised by EPA. 

Fowley Decl. ¶ 25.  

Finally, the assertion by MPCA counsel that MPCA “did not retain” its April 5, 

2018 notes documenting EPA’s comments on the draft NorthMet permit, “because” MPCA 

found nothing new or surprising in these comments (MPCA Resp. 5) is troubling. Even in 

these legal proceedings, where the duty of complete truthfulness is at its highest, MPCA 

has failed to disclose what evidence, if any, supports its claims. 

 
II. Transfer to the district court is the appropriate remedy to discover whether 

MPCA’s NorthMet permit decision was tainted by improprieties and to 
preserve the integrity of the permitting process.  

 
Based on the new admissions and extra-record evidence contained in MPCA’s 

response to this motion, WaterLegacy believes that transfer of these NorthMet permit cases 

to district court pursuant to Minn. Stat. § 14.68 would be the most effective remedy to 

investigate and cure the harm done as a result of the procedural irregularities demonstrated 

on this record. 

A. District court inquiry is needed to determine facts pertaining to the 
irregular procedures in which MPCA engaged and the content of the 
comments provided by EPA regarding the NorthMet permit. 

 
 Transfer to the district court is needed to determine at least the following facts 

pertaining to MPCA’s irregular procedures and the content of the EPA comments that 

would have been in the administrative record but for MPCA’s improper conduct: 
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1. What actions did MPCA take to request, encourage or otherwise affect 

the decision of EPA Regional Administrator Stepp to prevent EPA Region 5 

professional staff from sending the written comments they had prepared on 

the draft NorthMet permit in March 2018? 

2. Was the purpose of these actions to prevent the creation of a written 

record disclosing EPA’s criticism of the NorthMet permit and the legal and 

policy basis for EPA’s concerns? 

3. What was the content of the EPA’s comments on the draft NorthMet 

permit read over the phone to MPCA on April 5, 2018? What were EPA’s 

concerns about the NorthMet permit? What were the legal and policy bases 

for these concerns? 

4. What happened to the notes from April 5, 2018 created by MPCA 

attorney Mike Schmidt and the unnamed member of MPCA’s water 

permitting team? Were they actually destroyed? If so, when, by whom, at 

whose direction, and for what reasons?   

5. If the April 5, 2018 notes were not destroyed, where are they being 

kept, and why have they not been released? 

6. Are there other MPCA notes of phone conversations or meetings with 

EPA regarding the NorthMet permit that were created but not retained? If so, 

on what dates were the notes taken, by whom, when were they destroyed, at 

whose direction, and for what reasons?  
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7. Were MPCA staff directed at any time not to create or retain notes of 

phone conversations or meetings with EPA regarding the NorthMet permit? 

If so, on what dates, by whom, and for what reasons? 

8. Did MPCA at any time after November 3, 2016 prepare or receive 

from EPA draft or final emails or letters memorializing conversations or 

meetings and describing the resolution or failure to resolve EPA’s concerns 

regarding the NorthMet permit? If so, were these drafts or final documents 

destroyed or retained but not disclosed?  

9. Did MPCA receive at any time a letter from EPA stating that the 

deficiencies in PolyMet’s NPDES permit application identified by EPA on 

November 3, 2016 had been cured so that the application was complete? 

10. Did MPCA discuss internally what its obligations were in terms of 

responding to the comments received orally from EPA on the draft NorthMet 

permit in writing accessible to the public? What were the nature of these 

discussions?  

  Transfer to the district court would allow discovery, including depositions, to 

disclose the nature of the NorthMet permit process, the content of documents not contained 

in the administrative record, and the degree to which the desire to protect the NorthMet 

permit from public and judicial scrutiny and ensure the project would move forward may 

have affected the nature of the administrative record and MPCA’s final decision. 

The absence of a formal EPA objection to the permit after October 2018 is not 

material to determine nature of EPA’s concerns and how MPCA failed to document any 
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response to those concerns. EPA objections are rarely used, and the written comment 

process and creation of an administrative record is vital to ensure that this process works. 

Fowley Decl. ¶ 27. The extraordinary failure to preserve a record of EPA’s comments in 

this case interferes with court review of whether “unlawful factors have tainted the agency's 

exercise of its discretion” not to veto a permit. Save the Bay, Inc. v. Administrator of 

Environmental Protection Agency, 556 F.2d 1282, 1296 (5th Cir. 1977). 

Transfer of these NorthMet permit cases for district court proceedings could also 

allow EPA employees to come forward and place evidence on the record. Although the 

Clean Water Act provides whistle-blower protection from retaliation, this protection is 

limited to the situation where an employee has filed a proceeding under this Act or “has 

testified or is about to testify in any proceeding resulting from the administration or 

enforcement of the provisions of this Act.” 33 U.S.C. § 1367(a). Absent a legal proceeding, 

EPA employees with critical information as to EPA’s comments on the NorthMet permit 

and the reasons why these comments were not sent to MPCA in written form would be at 

risk of termination or discrimination if they were to publicly disclose this information. 

Transfer to the district court pursuant to Minn. Stat. § 14.68 is necessary to provide 

the factual evidence that would already be in the written administrative record in this case 

but for MPCA’s irregular conduct.   

B. This Court’s transfer of the NorthMet cases to district court for a factual 
inquiry is necessary to preserve the integrity of the permitting process 
in these and future cases.  

 
It is a fluke that relators and this Court know anything at all about EPA’s comments 

and criticisms of the NorthMet permit. WaterLegacy doesn’t routinely make Data Practices 

62-CV-19-4626 Filed in District Court
State of Minnesota
8/6/2019 12:34 PM



-22- 

Act requests after issuance of every draft permit. Requests were made in the NorthMet 

permit case based on confidential sources informing counsel in March 2018 that there was 

something irregular about the EPA comment process. Maccabee Decl. ¶ 3. Without these 

Data Practices Act requests, there would be no evidence of EPA’s non-record comments 

or even of EPA’s concerns.   

In addition, neither the public nor the Court can count on the presence of a retired 

EPA Regional Counsel who conducted an independent national investigation of EPA 

oversight practices, earned the trust of EPA professional staff, and then documented his 

findings in a citizen complaint to the EPA Office of Inspector General. Similarly, it could 

not be anticipated either that EPA counsel would tell WaterLegacy to request the final 

written comments on the draft NorthMet permit prepared by EPA or that EPA professionals 

would care enough about CWA protections and trust Mr. Fowley enough to confidentially 

disclose the irregularities and suppression of information related to the NorthMet permit.  

Without any one of these unique occurrences, relators and this Court would remain 

in the dark. The relief requested from this Court is critical to ensure that MPCA or other 

state agencies don’t again take the gamble that they will not get caught if they prevent the 

creation of a complete and accurate administrative record. 

“Even the possibility that there is here one administrative record for the public and 

[the] court and another for the [agency] and those ‘in the know’ is intolerable.”  Home Box 

Office, Inc. v. FCC, 567 F.2d 9, 54, (D.C. Cir. 1977).  It is the court’s obligation to test 

administrative actions for “arbitrariness or inconsistency with delegated authority. . . 

agency secrecy stands between [the court] and fulfillment of [its] obligation.” Id. 
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the document in EPA’s possession actually memorializes what was shared orally with 

MPCA, Exh. G at 17, respondents still argue that these comments cannot be admitted as 

part of the record in these NorthMet cases. (MPCA Resp. 23, PolyMet Resp. 13). If MPCA 

destroyed its notes from the April 5, 2018 call, EPA’s marked up document may be the 

only record of comments that were actually made to the State. Mr. Fowley opines that 

“such a document – if and when obtained from the EPA – should be included in the 

administrative record for this permit. This would at least partially rectify the ethical 

violations that have occurred and enable this Court to fully consider the EPA’s concerns.” 

Fowley Decl. ¶ 31. 

WaterLegacy’s certiorari appeal and those of other relators would be severely 

prejudiced if neither EPA’s written comments, MPCA’s notes, nor other evidence 

reflecting the content of these comments are produced for this record. WaterLegacy’s 

claims state that MPCA erred by issuing the NorthMet permit without WQBELs, 

concluding there was no reasonable potential for the NorthMet discharge to cause or 

contribute to exceedance of water quality standards, and issuing an unenforceable  permit 

that would serve as a “permit shield” for PolyMet. Maccabee Reply Decl. ¶ 6.  The few 

pages of handwritten notes obtained from MPCA through the Data Practices Act suggest 

that EPA shared these concerns. EPA’s detailed written comments are critical to 

WaterLegacy’s presentation of these substantive claims on their merits. 

In addition, WaterLegacy’s appeal claims that MPCA’s issuance of the NorthMet 

permit was procedurally unlawful. Id., ¶ 7. EPA’s comments on the draft permit, MPCA’s 

notes from the April 5, 2018 phone conference when these comments were read to MPCA, 
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